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February 20, 2004

Mr. Marc Weisman
Acting Director
Office of Acquisition Management and Policy
200 Independence Ave., S.W., Room 336-E 
Washington, DC 20201

Dear Mr. Weisman,

The Council on Governmental Relations (COGR) is an association of 
150 of the leading research universities in the United States and several 
affiliated Hospitals and Research Centers. The work of our association 
is focused on compliance with federal regulations governing sponsored 
research.

We  are  writing  to  express  our  concern  about  the  continued  use  of 
HHSARS  clause  352.224-70  Confidentiality  of  Information  (April 
1984) in NIH contracting activities with universities.  We have been 
informed by NIH representatives  that  the HHS General Counsel has 
determined  that  paragraphs  (b)  and  (f)  of  that  clause  are 
“unconstitutional.”  Therefore NIH views these provisions of the clause 
as unenforceable.  However, the NIH representatives stated that since it 
is a HHSARS clause, they must use the existing clause until your office 
modifies the clause officially.

While  we  are  pleased  that  NIH  does  not  plan  to  enforce  these 
provisions against universities, and understand that your office plans to 
revise  the  clause,  we are  concerned that  the  existing  version  of  the 
clause at present continues to be used by NIH in university contracts 
that  involve  proprietary  data  or  data  of  a  personal  nature  about 
individuals.  As  I  am  sure  you  are  aware,  Stanford  University 
successfully  obtained  an  injunction  against  government  use  of  this 
clause on prior restraint grounds in 1991 (Stanford v. Sullivan).  HHS 
counsel  apparently agrees  with  the  court’s  holding  in  that  case  that 
continued use of this clause by NIH raises constitutional issues.  It is 
disconcerting that NIH must continue for bureaucratic reasons to use a 
contract clause that both a federal court and HHS’s own counsel have 
determined  to  be  inappropriate.   While  we  have  informed  COGR 
membership  of the  situation, we are  concerned that other  universities 
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